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JURISDICTION

US jurisdiction over foreign

nationals

In a recent ruling by the New York
Court of Appeals, it was held that
New York state can assert
jurisdiction over a Montana resident
who allegedly breached a contract
by means of an instant message.
Kenneth N. Rashbaum, partner at
Sedgwick, Detert, Moran & Arnold
LLP, examines this case and others
to assess whether European
corporations can be liable for the
transmission of similar electronic
communications.

In a case of apparent first
impression in the United States,
the New York Court of Appeals
(the state’s highest court) has ruled
that New York State may assert
jurisdiction over a Montana
resident who allegedly breached a
contract by means of an instant
message sent from Montana to
New York.' The court held that the
instant message cancelling the
contract was sent from a
“sophisticated institutional trader
... [who had] over the preceding 13
months ... engaged in
approximately eight other bond
transactions with DBSI’s employee
in New York™ and that the message
constituted sufficient contact with
New York to, under these
circumstances, permit the court to
assert jurisdiction over the
Montana Board of Investments.’

The case has received quite a bit
of attention outside New York’, yet
one must question whether, despite
the ostensible focus of the case of
instant messages, Deutsche Bank
Securities, Inc. (DBSI) really alters
existing jurisprudence on personal
jurisdiction or whether it heralds a
new trend toward expanding
jurisdiction in matters relating to
internet activity.

The significance of this decision
in the world of e-commerce is that
electronic communications that
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have an effect upon conduct in a
state within the United States -
perhaps a breach of a contract, a
fraudulent statement, or a
communication resulting in the
misappropriation of trade secrets -
may be deemed sufficiently
significant contact with the state to
satisfy a U.S. judge’s notion of
substantial justice and fair play

There are four requirements for
the assertion of U.S. jurisdiction
over European nationals: First, the
defendant must be a signatory to
the Hague Convention, and service
of process must be properly
effectuated pursuant to the
convention’s dictates;’ second, the
electronic communication must
have been the operative factor in
the cause of action;® third, the
foreign national must have
deliberately availed itself of the
opportunity to do business in the
U.S. state, such as by executing or
performing a contract;’ fourth, the
foreign national must have
sufficient contacts with the U.S.
state so that the assertion of
jurisdiction satisfies notions of
fairness fundamental to due
process.®

Assertion of jurisdiction in the
non-commercial arena frequently
centers on an intentional act
expressly aimed at the forum state
and that causes harm the
defendant is likely to have
anticipated in that state.’

However, one court has
cautioned that the assertion of
jurisdiction over a foreign national
must be exercised with great care."
To further complicate matters,
personal jurisdiction asserted by
U.S. courts in e-commerce matters
remains, according to one state
court, “an emerging area.”"" The
results in these cases are quite fact-
dependent and will also vary
according to a given U.S. state’s
long-arm jurisdiction laws.

Yet, the ubiquity of the internet as
a vehicle for commerce has, almost

at the pace of changes in business
communication technology,
pushed U.S. courts to find modes
of analysis to keep their footing in
this rapidly changing landscape. In
the California case of Hall v
LaRonde", the court observed that
“the speed and ease of [email]
communications has increased the
number of transactions that are
consummated without either party
leaving the office”” In their
endeavor to keep up with rapid
changes wrought by electronic
commerce, some courts have
established specific criteria for the
assertion of jurisdiction in the
internet area. These include the
Fourth Circuit’s test which
considers whether, in addition to
the requirements cited above, the
claims arise out of electronic
activities directed at the State';
Illinois’ “totality of the activities”
approach”; and Utal’s “sliding
scale,” which takes into
consideration “that certain types of
emails, merely through their nature
and quality, may rise to a level that
creates a substantial connection
between the defendant™ and that
state.

In this regard, a single electronic
communication may be enough
for the court to assert jurisdiction,
as in DBSL.” In Fenn v MLEADS
Enterprises, Inc., the Supreme
Court of Utah, while reversing the
extension of jurisdiction held by
the lower court, specifically
declined to adopt a “blanket one
email rule,” albeit purportedly for
the benefit of defendant
corporations who would otherwise
“be required to know the laws of
each state and be prepared to
litigate in all fifty of them.”*

As a backdrop to all these cases
are the considerations of
fundamental fairness endemic to
the concept of due process. In
other words, considering the
context of the case, would it be fair
and reasonable to require the
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European national to defend itself
in a U.S. court? The course of prior
dealings may be taken into
consideration, as it was in DBSI
(eight prior bond trades
consummated over electronic
media), and courts may also
consider the parties’ commercial
sophistication and their
expectations from the relationship.
In Bombliss v Cornelson, for
example, the Illinois Appellate
Court affirmed the assertion of
jurisdiction over a defendant who
maintained a commercial
interactive website for the purchase
of pedigreed dogs and in which it
invited potential Illinois purchasers
to inquire by email directed to a
particular address."” Utilizing a
“totality of the defendants’
activities” test, the court
determined that, given the
defendant’s activities in the state, it
would not be unreasonable to
require it to defend itself in
Mlinois.”

This decision, though, stands in
contrast to Hanks v Kinetics
Group, Inc., in which the
defendant sent an email to the
plaintiff’s Louisiana home in order
to relocate his work assignment to
Puerto Rico, where he was
subsequently injured on the job.
While the court held that the
contract of hire was, in fact, made
in Louisiana, it granted the
exception to personal jurisdiction
on the ground that, since the
defendant maintained no offices in
Louisiana, and the only contact
with that state was the email sent
to the plaintiff’s home, it would be
unfair to require the defendant to
defend itself in Louisiana.

The Yahoo!, Inc. case eloquently
illustrates the dilemma in the
assertion of U.S. personal
jurisdiction over foreign nationals.
Yahoo!, a Delaware corporation
with headquarters in California,
brought suit in federal district
court in California against two
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There are four
requirements
for the
assertion of
u.s.
jurisdiction
over European
nationals

French organizations, La Ligue
Contre Le Racisme et

L’ Antisemitisme (“LICRA”) and
L’Union des Estudiants Juifs de
France (“UEJF”) seeking a
declaratory judgment that two
interim orders of a French court
obtained by these organizations
were unenforceable. Yahoo! argued
for the unenforceability of the
court’s interim orders directing the
company to cease hosting sites
relating to Nazi relics and
memorabilia and all indices to
such sites. The orders had been
obtained after Yahoo! refused to
abide by cease and desist letters
sent by LICRA to Yahoo!’s offices
in California. The Ninth Circuit
Court of Appeals affirmed the
ruling of the district court that
jurisdiction could be asserted over
LICRA and UEJE

Personal jurisdiction over LICRA
and UEJE the court wrote, “is a
close question.” The court began its
inquiry by observing that the
essence of the requirement that the
defendant have “minimum
contacts” with the forum state, a
test first enunciated by the United
States Supreme Court in
International Shoe Co. v
Washington, is really an inquiry
into whether the “exercise of
jurisdiction comports with
‘traditional notions of fair play and
substantial justice’; i.e. it must be
reasonable.”

The court then reviewed the
contacts LICRA and UEJF had
with California, including the cease
and desist letters and the service of
process over Yahoo! in California,
and concluded that these were
insufficient bases for jurisdiction.

But the court upheld the exercise
of jurisdiction over the French
defendants because it found the
defendants had sufficient contacts
with California by virtue of the
interim orders they had obtained
in France. The interim orders were
expressly aimed at activities in the

state of California and “direct(ed)
Yahoo! to perform significant acts
in California.” The purpose and
effects of the orders with regard to
California established contacts
with that state sufficient to meet
the criteria of reasonableness and
substantial justice.

Combined with the decision in
DBSI and other cases cited above,
European corporations would be
advised to carefully review
electronic communications
transmitted within the commercial
context to the United States.

Kenneth N. Rashbaum Partner
Sedgwick, Detert, Moran & Arnold LLP,
New York
kenneth.rashbaum@sdma.com
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